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NJ Arbitration Ruling Puts Burden On Employers
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Sending an email to a recipient is insufficient proof that it has been read. That was the
ruling by U.S. District Judge Anne E. Thompson of the District of New Jersey, who re
cently rejected Morgan Stanley's claim that a former financial adviser could not pursue
his discrimination lawsuit in court but must submit to binding arbitration as outlined in
an email the company sent to the adviser prior to his termination.
Morgan Stanley says that an email sent in 201 S bound the adviser to arbitrate any dis
putes, and that by continuing his employment at the firm, he gave his consent. Judge
Thompson found otherwise. Rather, she reaffirmed that it is the employer's burden to
demonstrate an employee's explicitly affirmed assent to an arbitration agreement in
order to enforce it. Sending an email without proof it has been read is not sufficient.

Affirmation Required
In Schmell v. Morgan Stanley & Co. Inc., the court held that there must be no genuine issue of material fact as to whether the employee manifested an
intent to be bound by the arbitration agreement. In this instance, the court confirmed that Morgan Stanley could not enforce the arbitration agree
ment, which its former employee says he never saw, simply because it emailed it to him once and inferred that by continuing his employment, he had
consented to arbitration.
The court further addressed the factors necessary to establish an employee's "willingness and intent to be bound by the arbitration provision" that
would permit the court to be "satisfied that a plaintiff actually intended to waive his statutory rights."
This decision has far-reaching implications, particularly regarding the enforceability of arbitration agreements in New Jersey, because it confirms an
employer cannot unilaterally impose arbitration without obtaining an employee's affirmative assent. Showing up for work the next day, as Morgan
Stanley argued, is insufficient.

Substance Abuse v. Reputational Risk
The plaintiff, Craig Schmell, worked as a senior vice president with Morgan Stanley from 2006 until his dismissal earlier in 2018. He gained notoriety for
his ability to place himself at the center of major events, such as the Stanley Cup when the New York Rangers won in 1994, and the Grammys. He wrote
a memoir titled, "The Uninvited: How I Crashed My Way into Finding Myself," recounting his misadventures and the role substance abuse played in his
being "uninvited" onto the world's stage. Schme II has been sober for nearly three decades.
At Morgan Stanley's request, Schme II removed all mention of the firm and a reference to an arrest when he was 16. The book published, and at that
time Morgan Stanley said it was terminating his employment because the content created "reputational risk" for the company.
In his suit, Schmell contends that the real reason for his dismissal was prior drug and alcohol abuse and his status as a recovering alcoholic.

